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__ OFFICE OF , tis oxdog fp ingure that's layreader will - 
MANAGEMENT .;. + . 4 o> Boss employees and give direction as.ta., 4 ind the seape af the: O° ue eS 
pooner e, Se eae ee “: gdminisirative enforcement. The 4. 3¢ omoitiens. These examples willaleo” 
S CFR Part 737 anti. -/ Attorney Generai has concurred in “g8". serve. to guse the task of agency ethics 


Ba Mg! 


Post Employment Conflict of Intesest 


AGENCY: Ciffice of Persoanél™ ‘* 
- Mianagements 0 gels: 
acvios interim regulations made 
auiaediately effective, with comments 
invited for consideration in final 
vulamaking. 
SUMMARY. These reguiations 
particularize the restrictions on post - 
amployment activity established by title 
¥ of the Ethics in Government Act of 
1978 118 U.S.C. 207); provide guidance to 
ihe executive agencies in exercising the 
adminisiraiive enforcement authority 
seilectedin 18 U.S.C. 207(j}; and 
agtablish the procedures for making 
certain deteroinations and designations 
anaes the Act. ¢ ae ud ee 
Haves: Effective date: Subpart Ais — 
effactive. April 3. 1979. The substantive 
cestrictiorns, Subpart 8, will become 


zifective on fuly 1 1979; except that the ~- 


procedures requiring egency actran in 
£5 737.13 and-737.28 and the provisions: 
af § 737.29 are effective April 3, 1979. - 
Somments date: Written comments 
avill be considered if received no later - 
. than May 181979... 0. -- cone, 
_ DORESS: Send written comments tot 
Office of Government Ethics, Room — 
S315, 1900-6 Street, NW, Washington, ° 
77.0. 20415. eS : 
HOA FURTHEH INFORMATION CONTACT: 1, 
Lawrence Garrett (202) 632-7642. -. 
SLAPPLEMENTARY INFORMATION: 
Heckground i 


On Octoder 26, 1978, Congress 


smacted the Ethics in Government Act of. E 


1978 (“the Acf’}. Title IV of the Act 
creaied a separate statutory Uftice of 
ijovernment Ethics (OGE) within the 
3ffice of Personnel Management (OPM): 
i orovided that the new office be 
itzaded by the Director of OGE {(“the 
- rector") whose responsibilities 
istclude developing and recommending 
=a OPM or the President, in consultation 
with the Attorney General, regulations 
pertaining te conflicts of interest and 
ethics in the executive branch. OPM is 
piomaigating these regulations upon the 
‘ecommendation of the Director in 
aucordance with Title iV of the Act. 
Title V of the Act amends 18 U.S.C. 
237, which relates to post empicyment 
senilicts of interest. These reguiations 
vurticuiarize the restrictions on post 
cmployment activity established by 18 


- ‘These are interim, not proposed, : 


==" procedural, exempt from 5 U.S.C. 553. 


- need in fairness to advise employees ages? 


. discussions with representatives of =: * 
_ executive departroents, public interest . . 


ousmelldrs in giving advice io current - 

and former employees. Because of the 

vinckéajpty within the regulations of both 

‘emempies 2nd siatements o: rationale, 

"there fd-tio need for an extended... - 

@ i pepnrable. Thus, only certain summary 
and supplemectal information is 


to their responsibilities. and the © 2-33 3 qgay Buccs: 


regulations as representing bis): 


interpretation of the Act. - ~: 


eae 8h ne 


regulations. Most are interpretive or .. . 


Moreover. because of the July £, 1976: 
‘effective date of Title V cf the Act, tha % 


comment procedures aiready empioyed, =| : 
the Lirector ot OPM, Alaa K. Camppell, The folicwing briefly sumraarizes 
acting pursuant to 5 U.S.C. 553(b)(B), hae. - selected provisions ot the reguiations 
found good cause for dispensing with ..~..and points ow: some of the ‘actors 
notice of proposed rulemaking and ‘or: copsiderec in formulating them, 
setting a 45 day commen! period. Ali... - A Purpose and Policy (§ 737.1) 


interested persons are invited to suismit, : : bee 
“The amendments to section 207 of 18 


comments. After OGE evaluates the 1 
comments received, OPM will ~ AES.C. net only broadened its 


promulga‘e final regulations. However... substantive prohibitions, bui aise 

as discussed below, a fair notice ruie. provided en aiternate method of 

will result in a five-month delay in the .. enforcement. Previously the statute was 
eifective date for any change inthe .-).~ entirely a uxininal provision, but 


_ substance of the {mai regulations that ig ~ Congress ame nded it to provide jor 


more resirictive than the current 
provisions. Sten a 2 paved Sarai Cong. . 
Before preparing these interim __.;. (1997}} Hach agency ia responsible not 
reguiations, OGE sent ainemorandum>,’“ merely for dealing with violations, buts 
dated January 16, 1979, to all head of ..; ¢ parbaps.qcore importantly, for providing 
departments, independent agenciés, and..«. prompt advica to former Government: 
Government corporation; requesting ~ employees so ae to avoid violations. The 
their comments on the praciical — - attarney general has exclusive authority 
proviems which might arise under for crbninal eaforcement. 
possibie appiications of the Act. OGE. >. 3 ~ pias vem Praner 
alas sclicited the comments of several“: ~ B The subsection fa} Prohibision (%.737-5} 
public interest groups. It received mora ‘ *- The priorversion of subsection (a} of 
than 40 letters and memoranda in iu. « 43-ULS.C. 207 imposed a permanent 
response. and has held numerous .__~., . prohibition on certain representauonal 
activity by a -ormer Govermmneni 
employee in connection wiin a 
_» Sparticulas matter involving a specific 
“party” ia which the former employee 
had partic:pated personaliy and 
aupsianticily. Tae amended version 
_ definws. the pi oscribed representational 
 activily wiih more particulasity. The 
. original version prohibited « former 
Gevermneit amployee om knowingly 
.. aofing “as agent or attorney” in a " 


*, administrative enforcement. (See 5. Rep. 
; ist Sess. 4 


-groups, ite siafis of legisiative 
zommittees concemed with ie Aci. aud 
groups of government personnel. soe 
A common tneme ran -drough these 
responses. ‘There is agreement, that 
regulations should prevent a torme: 
Government official from abusing or 
taking unrair advantage of his prior 
Government position, but should not 
incorporate unnecessary restnicuons uuatter; the present version expressly 
which binder the Government's ability _ extends tu “informal” appearances and 
to attract and retain individuals and to. - - providea sanctions for-a former 
execute its programs. We have *. amployee who “othérwise represents”. 
attempted to simke a fair balance or “with the jatent to influence, makes 
between these two concems within tag any orator written communication” on 
scope of the Act, which s expressed ira behalf of another to the Government. 
statement oi policy in the forepart 9i the. ... Under both subsections (a) and (b} a 
reguiations. __. fagmer en:ployee is limited only with 
These regwations are unusuai in that réapect ts a “particular matter involving 
they reflect the jcint views ot OGE and a specific party or parties” in which the 
the Uepartment cf Justice. ihe actuai - United Stites is “a party or has a direci 
narrative language dealing with eod substantial interest”—end in which 
individual conduct is short, but many the etapleyee had the prior invo;vement 
exampies have been included in boih apecified by ihe statute. This is an 
the main text anc in set-off paragraphs impuriani qualification, and. means, ‘or 
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- written communication made 
intent to influence: Thus, fox parps 
‘subsection (b)(ii), the distinction: 
between an “‘appearance”-an 
- “gommunication” is import 
- terms are explained in: § 737.5; 
It is also importanf to note. the 
subsection (b){ii) applies. ¢ 
grip ‘partied ners '".  pepregentational assistande, no) 
oat atari ‘Phin: ationof . _kinds of assistance to another persai 
: ‘an Sa particular matter. Senate BUES5S, 


passed by the Senate an Jane.27;. 


: iow: 


r OME eS designe 5 
had provided that Senior Employees. tins halowl. : 
could not “aid, assist or represent” any section. G below}. a a ae 
other person in Speen _ amatter’ & The: heection (c) Prohibition (§ 737.21) 
in which the employee had been ~ |. “7? * ick oh Sea: ER oe 
involved; but such language was ~ t Aperypansreleap ap abel silane 
rejected in favor of that in the House WHICH Tes a Senior Employee from 
pill, which targeted one who “assistsin. © 
representing" concerning an appearance. >making 


involving such a matter. Thus, for: 
example, a former employee can: ~°"* 
actually work on a- contract which he 
awarded, but cannot represent the’ 
contractor to the Government. Similarly, 
a former Senior Employee can assunté: 
managerial responsibility for project: 
under such a contract, even.where.hig. 
decisions as to the work to-he-done 
under the contract, and the terms:, 
thereof, are communicate the. 
Government. Bee 

A major question encountered in 
drafting these regulations. wae wheth 
or subsection (b){ii}) should be viewed a 
ily: _ applying only to matters that a former 
aibility......-. Senior Employee had participated ix’. 
d the personally ahd substantially as the | 


Fespect to-matters that (a) involve no... 
‘qlement of potential controversy. (bj) are. 


Ba 


is ee 


ee oe ee ey 
Scientific and ; 

: agical Information (8:737.15) 
legislative history suggests, or whether it Smeg . hike, FOG = ‘sic a 


applies also to matters actually pending ~ 4g U.S.C. 207,ddnotapplyta 
pecs under his official responsibility, athe"... communications made solely for the: .. 
“~ < - employee who.“appearspersonally.. . statutory language suggests. . ~~. ‘gurpose of furnishing scientific or 
~o as agent, or attorney,” thesame On February 16, 1979, the Director::, .. technological information under . 
| .* language regarding the varieties of. received a letter and memorandum from. procedures a eceptable'to the agency 
‘representational activity.which is used —the chairmen and ranking members‘tf Goncerned; The regulations donot 
in subsection (a}, also appears in the House-Senate Conference on the «~ | -enlarge, but give realistic effect to, the . 
“,..  subseetion (6)(i): The new prohibition legislation, which have since-been _° * tion by. making clear that 
revises the nature of prior involvement published in the Congressional Record”:.. er ations to-determine technical 
required in that it refers to matters | - of February 21, 1979, at $1613, The: biems canfranti 
ot en Wee aes ues F ; problems-canfronting the Government. 
‘actually pending under his official memorandum refers to the foregoing... fos the seeok ing an 
responsibility,” rather than to matters language of the Conference Reportas ie Fay ol oe = S within the 
. “under-his official responsibility” as set . well as the stenographic transcript of <: - a tion, and that scientific and 
-. forth in'the older version. . the House-Senate Conference on S. 555: seri) m cal inf ti 
a Ge aries of October 5, 1978, and concludes that...” ogicatinformationmay =. 
> DiThe subsection (bil) Prohibition ($:737.9) the two parts of § 207(b) apply:ta. “hicorporate such data and information 
ithe ae *” Clause (if) of subsection (b) of 18 different matters. Section 207(b){i}.-.- 2-4." as ed vara pease MS og: 
J 2 . MLSIC. 207 isa new provision which applies only to matters under officis a practi significance. » ema ee 
J~ <<. prohibits a former Senior Government responsibility and section 207(b){ii in responsible for developing procedures to 
“_~.. Binployee, for two years after applies only to matters where there-had permit the interchange of such ; 
. .. \+ terminating government employment, been personal and substantial _ ~ information in a manner consistent with 
-.,. from assisting in representing another in involvement.” Memorandum at 3..° °° **." the purposes of the Act. The regulations 
conection with an appearance before ‘The literal language ofthe Act, ‘do not prescribe-procedures, but based 
the United States. However, it relates to however, is constraining. Accordingly, upon comments received, set forth a. 
a narrower range of representation than _the regulations permit applicability of ~ number ef factors which might be | 
subsections (a) and (b)(i). That is, it section 207(b)(ii) to the broader set of considered. Agency procedures will be 
applies only te assistance in matters under official responsibility. . Teviewed perfodically to determine 
representing “concerning any formal or However, both OGE and the Attorney © whether this area is being managed 


: informal appearance”, but not an oral or General have recommended the _. properly. 


Approved For Release 2003/11/06 : CIA-RDP85-00988R000400140007-7 


q 


Toe75 


Farner nepproved RorRelease 20084 106 site 


. «:. SestgraGan of Senior Amployees ruc 
19 737 28- x 


‘the prohibitions of subsections fa} 
and (bifi] of 18 U.S.C. 207 apply to afl 
iormer Government emolovees. 
However, the additional prohibitions of 
suosections fo}i} and (c} of 18 U.S.C. 
#07 appty only to former Senior - 
¢ sovernmami emptoyees. These “Senior 
Empioyees” are the four categories : 
specitied iin subsection {d} of 18 U.S.C. 
207. Two of these categories sre made. 
sucject to the additional restrictions by 
the statute alone. These are “Executive 
Level” empiovees, idencified by : 
suosection (d)(1). and persons on active 
duty as commissioned oficers of a 
uniformed, service assigned to vay grade 
of U7? or above, identified by sabsection 
idH3). The restrictions of subsection - 
i3ifh] and {c] will apply to these 
ingividuals on July 1, 1979. 

“wo other categories of emoloyees 
are not covered automatically by 
sintete, but rather require the Director to 
designate specific positions. Subsection 
{:i}(2) lay. the basis for application to a 
sersoa in @ position for which the basic 
ria of Day is equal to of greater than 
that for a (CS-17 and “whe has 
siguificant decision-making or 
sunervisorv responsibilitv.” Subsection 
i:1}/4] covers other persons who have 
sigaificant decision-making authority or 
oiier duties which are substantially 
similar to those exercised by persons 
novered bry aubsection (d){2). 

the reeuiations establish a procedi-e 
for designations by the Director under 
the latter two subsections. Certain 
positions will be designated effective 
(Cictooer 1, 1979, uniess exempted, and 
tie restrictions will apply to the 
incumbents on or after that date. These 
are aii positions classified at. or the rate 
oi cay of which is at least that of, GS-17 
as weil as ali positions in the Senior 
Execative Service. Exemotions from 
designation will be made by the Director 
poor to Uctoper 1, 1978 on the 
recommendations of each agency, based 
on the criteria specified in the 
rvquiations. The regulations do not 
astabiish ésubstantive presumption that 
ail such positions should be included, 
Aliough the pay level of the positions 
involved. us weil as the criteria in the 
Uivil Service Reform Act regarding 
pesitiona nade part of the-Senior 
Exeeniive Service at least suggest that 
such inciusion would be appropriate. 
iLacher, the regulahons prescribe an 
noeraiiny tecamiaue to require each 
ageacy, whucn is in the best position ta 
arucuiate facts supporting 
aoadesignation, to do sc. 


All other positions which might) . 


properly be designated are to be : 
proposed jor coverage by each agency‘s 
designated agency ethics official, who - 
has special responsibility for 
administration of the Act and ts 
appropriateiy situated to oversee and 


endorse tae work necessary to effect . -- 


these supplemental designations. 
Designations by the Director wiil 
become effective five months after the 
publication of an 9officiai notice of an 
intention to designate. 

The exact dates. standards and 
procedures for the foregcing 
designaticas are set forth in ine 
reguiations. 


Td Effective Dates (4 737.29, 


Emplovees whose effective date of 
retirement or resismation is on or before 
fuly 1, 1979, are not subject to the 
restricuons added by the 1974 
amendments. 

The regulations provide for fair notice 
of any substantive change in these 
regulations with respect :o a 
Government employee who is adversely 


_ affected by the change. As to 
' incumbents. such a change will not 


become effective until five months after 
the publication of the final regnlaticns 
effecting the caange. This will give an 
employee who has relied upon the 
reguiations and finds the change 
unacceptable an cnportuwrity to seek 
other emnloymerit. An employee who 
accepts an affected position after the 
change has been published in final arm 
immediately becomes subiect to it 


i Other pussibie amendments 


Both OGE and the Attcrnev General 
have recommended two additional - 
slarifving amendments. The first woud 
Hmit the nrohihitian of section 207(b1(ii} 
of Title 18 U.S.C. to assis:ance in 
representing through personal presence 
at an aopearance >efore the 
Government. The second would amend” 
$ 207(d) of Title 18 U.S.C. so that 
commissioned officers of a uniformed 

ervice at pay grade of 0-7 and 0-8 ste 
treated equally with civilians of 
comparable rank, in that they would be 
subject to the provisions for Senior 
Empioyees only if designated by the 
Director. 

OUM t aawiig fart 737 to dite & of 
ine Code of Federai Regulations, as set 
forth beluw: 


PART 737—REGULATIONS 


- CONCERNING POST EMPLOYMENT | 


CONFLICT OF INTEREST 


Subpart A-~General Provisions 


See. ans 2 
cA a cous and Puy. 


{a} Authorry. 


(b} Consultutiog with the Aatorney General = 
{c} Policy and Limitations. _ . 
437.3 - Definitions. ; 

(a} Statator: definitions. * 

(b) nterpre‘ative definitions. 


Subpart 8- Substantive Providons 


TSG : 
yap 16 § 07 iaj. 
Cb} Regrese tation. 


19) Attomess and agents. 


(2) Othera. 

19) Annear: ices communications made with 
buent io influence. 

(4) Element, of “intluance™ and potential 
Cone. ere requured, 

{Gj Avsiscai ie. 

{8} Praject rosponses aot included. 

fe} “Partion ar matter involving a specific 
party of partion”, 

(1} Specific ‘natter ve. policy matter. 

(2} Technics! matters. 

(Sf Kelationship of personal participation to 

- epecifia. uly. 

id} Th ¢ same particular matter cust be — 

bivalve. 

(5) United Ciates must he aparty or have aq 
Interas: 

(d) “Particiate personally and 
subster ‘ialty™. 

(1) Beste requirements. 

(2} Participe ion on anciiiary matters 

(3) Rote of cAficuad reaponsibility in 
dziermy: ling substantial per tcipas CH. 

{9} Agency -osponaibility in complex cases. 

7m77 ~~ 

(al18 U6.C 207(biit 

(h}) Official -esponsibility. 

(1) De finitic-. 

{2} Vetermu:ing oftictal responsibility. 

(3j Ancillary matters and officiai 
fesiporis OLE ty. 

(4) Keowlecyge of matter pending required. 

(5} Setf-ctise .atification. 

{cl “Actually pending”. 

{d} Other essenua! requiremen:s. 

i2} Measure nent of two-year restricuon 
p2iod. 

73d 

(a) 718 U.S.C 207 rbifil. * 

{fb} Represer tational assistance 

{c}) Manager em al assistance. 

{d} Represer tational assistance. 

{2} Degree o‘ pr-or participation or 
respons bility required. 

{fe} Persona. ancl substantial participation 
TequiresiL 

({) Measure:seni ai resinction penod. 

{g) Otver 23-ential requirements. 


(h) General -xampies. 
737 21 
Cagle sper 


(Ay Nie ore: awnlvemert required 

cartier uneresaa&r 

if? Element of contreversy or odiuenca 4. 
PEC UIer: am 


fn Snseitie 
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“.. (@] Procedure, 
-., fe) Standardas. 
(a) Effect of designatic 


737.18 Exemption for Scientific and. 
-. Technological Information. 

{a): Exemption. Ran 

(b} Necessary information. ~ 


- (c) Intent to influence. PREIS 
" (d) Expert testimony. ©. eS 


(e) Agency responsibility for procedural: 
737.17- Exemption for-Persons with Special 
Qualifications in a. Technical Discipline. 


. {a) Applicability. EN, 


- bk 


(b) When appropriate. : 
(c} Certification authority." be 


> (d) Agency registry:. 


737.19" Testimony. and Statements under 

-- Qath or Subject to. Penalty of LReeiary. 
(ay Statutory basis... 
Applicability... - 


{ce} Statements under penalty of perjury. | 


” (aj Scope... ~ 


787.21, Partners of Presant or former : 


Government Employees. 


(b} Imputation:: : 


/. 737.23-. Officers of State’ and otker 


-« Organizations. ©“ 
737.28 Seriior’ Employee: Designations 


. (a) Definitions.’ 


- (5)“Rate of pay”. 


‘ 


ry 


(b) Designation procedures. ~*~ ; 

(1) Positions at GS-17 and 168 level and SES. 

(2) Other positions" - > 

(3) Standards for designation and | exemption. 

(4) Sentor Executive: Service. ’ meee 

(c} Differential desiguation:: . 

(d) Pair notice of designation. 

{e) “Acting” or temporary positions. — 

(f) Special Government, iat taal ; 

(g) Publication. .. , : ; 

{h} Computation of time.. ae 

(i} Position Shifthg: 2 

(j) Revocation of dentanations: 

737.27 Administrative Enforcement 
Proceedings. 

(a) Basic Procedures. 

(1} Delegation. = 

{2} Initlation of sdmiistratve disciplinary 
hearing. 

(3) Adequate notice. - vay 

(4) Presiding official... | 

(5) Time, date and place.~. - 


Baresi 


(6) Hearing rights. 


" (7) Burden of proof. : 


(8):Hearing decision, 
(9) Administrative sanctions. 
(10) Judicial review: ; 


~ (11) Consultation.and review. . - 


737.29 Effective Date of Restrictions. 
(a) Persons affected. - 
(b) Fair notice of substantive changes. 


Appendix B [Reserveti} | 
Appendix C [Reserved] 


Authority: Pub. L, 95-521, 82 Stat: 1882-2960 
(5 U.S.C. Popendix}: 92'Stat. 1664-1867 [18.. 
USC Aub. s eee 


(a) Authority. Title IV of the: 
Government Act of 1978 (“the Act”}~ 
established the Office of Government’ 
Ethics within the Office of Personnel 
Management (“OPM”). Section 402(a} of 
the Act. provides in part that the 

Director, Office of Government Ethics 


{the Director”) shall provide, under the 


general supervision of OPM, overall © 
direction of executive branch policies 
related to preventing conflicts of interest 


on the part of officers and employees of 


any executive agency as-defined in. _ 
section 105 of title 5, United States 
Code, and shall propose, in consultation 
with the Attorney General, rules and™ : 
regulations to be promulgated by the: ~- 
President or by OPM. The purpose | of” 


this part is to issue regulations ~~“? = _ ‘may fairly be required to avoid such 


- activities.in the circumstances specified 


recommended by the Director which: - 
give content to the restrictions'on on 


employment activity established by title ‘ 


V of the Act (18 U.S.C. 207) for : 
administrative enforcement with Seibel 
to former officers and employees of the 
executive branch; generally to guide 
agencies in exercising the administrative 
enforcement authority reflected in 
section 18 U.S.C. 207(j); and to set forth 
the procedures tobe employedin.- 
making certain determinations and 
designations pursuant to the Act. ~ 
Criminal enforcement of the provisions 
of 18 U.S.C. 207 remains the exclusive - 
responsibility of the Attorney General. 
(b) Consultation with the Attorney ~ 
General. In proposing these regulations, 
the Director consulted with the Attorney 
General as to the content of regulations 
governing substantive prohibitions-as- 
well as other matters. The Attorney 
General has advised thatsuch- .” 
regulations are consistent with his 


Act. 

(c) Policy and | limitations. These. | - 
regulations bar certain acts by former_ é, 
Government employees which may. ot 
zeae give the appearance of 
making unfair use of prior Government 
employment and affiliations. es 

(1) When a former Government ~- 
employee who has been involved with a 
particular matter decides to act as the.” 
representative for another person on 
that matter, such “switching of sides” 
undermines confidence in the fairness of 


opinion as to the interpretation of sg , 


rand creates the igapreasion 
mnal influence, gained by 
‘Government affiliation, is decisive. - 
Similarly, when a former high-leve 
plogee j -assigts in representing anoth:’ 


‘in:connection 1 with such a matter which 


able ta:others: Different 


wsayeete the unfair nse of information 
‘sbuside ationa ara involved, however, 


with respect to assistance given as part 


« of customary. supervisory participation 
in @ project funded by a Government . 
contract or grant, since a former 
employee's knowledge may benefit the 
project and thus the Government; and 
regular. communications with associates 
may properly be regarded as inherent is 
managerial responsibility and difficult tc 
distinguish as restricted conduct. 

(3} When a former Senior Employee 


_ returns to argue a matter to the 


employee's former agency in the period 


~ immediately following.the termination 


of official employment, it appears that 


_ Government-based relationships are - 
_ being used for private-ends. 


(4) Former officers. and employees . 


_by statute and in these regulations. 

(5}: The provisions of 18 U.S.C. 207 do 
_ not, however, bar any former - 
. Government employee, regardless of 
rank, from employment with any private 
or public employer after Government 
service. Nor do they effectively bar 
employment even on a particular matter 
_in which the former Government 
employee had major official - 
involvement (except in certain 
circumstances involving persons ~ 
engaged in professional advocacy). 
Former Government employees may be 
fully active in high-level supervisory 
positions whether or not the work is 
funded by the United States and 
includes matters in which the employee 


-* was involved while employed by the 


Government. The statutory provisions 
are not intended to. discourage the 
movement of. skilled professionals.in 
Government, to and from positions in 
industry, research institutions, law and 


_. accounting firma, universities and other 


major sources of expertise. Such a flow - 
of'skilis can promote efficiency and 
.. communication between the 
”. Government and private activities, and 
_dt is essential to the success of many 
‘Government programs. Instead, only 
certain acts which are deterimental to 
public confidence in the Government are 
prohibited. 

(6) It ia essential that title V of the Act 
be effectively enforced. Agencies should 
act on the premise that they have 
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primary responsibility for the * | 
enforcement of the post-employment 
resizictions, and that criminal — 
enforcement may be undertaken in 
cases involving aggravated ; 
cincumstances. Enforcement should 
avuid unnecessarily severe applications 
which do not serve the purpose of the © 
Act but adversely effect the © 6° =’ = 
Government's ability to attract and ; 
wiein employees, and consequently, the 
succees of its programs. Special 
attention should be given to the need to 
oreserve the free flow of expertise, 
uspeciaily in scientific, technological 
and other technical areas from private 
aclivities to the Government. 

i) The examples contained in these 
regulations are intended to give 
guidance, but are illustrative, not 
cotmprehensive. Each agency may 
provide additional illustration and 
yuidance in its own regulations, 
consistent with that contamed herein, in 
order to acldress specific problems 
arising in the context of a particular 
apency’s operations. 

18) Agencies have the responsibility to 
provide aasistance promptly to former 
Covernment empioyees who seek 
advice on specific problems. The Office 
of Clovermment Ethics will provide ~ 
advice, prompily, upon request, to 
designated agency ethics officials in 
gach situations, bat will first coordinate 
with the Department of fustice on 
unresvived or difficult issues. 

:g} These regulations do not 
incorporate restrictions contamed in the 
code of conduct of a profession of which 
au employee may be a member. 
$737.3 Gnetinitions. 

|4} Statutory definitions. The 
fsliowing are defined terms which 
largely repeat portions of the text of the 
statate. They are set out here to permit a 
surpiified presentation of statutory 
seuurementa in the regulations which 
fyllow. Other definitions, which 
suopiemrent the statutory language, are 
iscad in paregraph (b) below and are set 
forth in detail in the substantive 
Tana tions. 

‘43 “Uniteci States” or “Government” 
ravans any department agency, court, 
(astta-tmartial, or any civil, military or 
uavai conmmnission of the United States. 
the District of Columbia, or any officer 
mt snuipivyee thereci. ~ 

(28 “Agency” includes an Executive 
department. a Government corporation 
sud an independent establishment of the 
secutive branch fwhich includes an 
independent commission). See i8 UST. 


3 


3: “Goveram~nt employee” inciudes 
ony officer ore oloyee of the Executive 


Branch {as detined in 18 U.S.C. 202 and, 


e.g., 5 U.S.C. 2104 and 2105) meludinga — 


Special Government Employee. 
(4) “Former Government Empioyee” 
means one who was, and is uo longer. a. 
Governmext empiovee. ads 
{5) “Special Government Employee” 
means an officer or employee ofam 
agency who is retained, designated, 
appointed. or empioyed tc: perform, with 
or without compensation, for not to 
exceed one hundred and thirty days 


-during aay period of three hundred end . 


sixty five consecutive days, temporary 
duties either on a full time ar 
intermitteni basis ,18 U.S.C. 202.) 

(6) “Senior Empioyee”’ roeans an 
officer or eimpioyee name in, or 
designate: by the Director pursuant to, 
section 20/(dj af title 18 U.S.C. Gee 
737.25 below}. 

(7) “Particular Government matier 
invoiving a specilic party’ means ary 


judicial or other proceeding, application, 


request tov a ruiiny or other 
determination, coriract, claim, 
coniroversy, vestigation, chargy, 
accusation, arrest or other particular 
matter involving a specific party ar 
parties in which the United States isa 
party or bas a direct and substantial 
interest. cares 

(bj imerpretauive definitions, Other 
terms deiinea and interpreted in the 
substantive regulations are: 

{1} “Acting as Agent or Attorney”: 
(See 737.5{9j}. 

(Z} “Actuaily Pending”: (See 737.7(c))- 

(3) “Communicating witb intent in 
influence ': {See 737.5(b)}. 

(4] “Direct and Substazitiai interest”: 
‘Sev 7er Life} _ 

(5) “Participate Personaliy and 
Substantiaily”: (See 737. dj). 

(6] “Particular Matter invoiving a 
Specific Party or Parties’: (See 737.ii(c)]. 

(7) “Particular Matter’ (without 
parties}: ‘See 737.11{c}). 

{8} “Official Responsibility”: [See 
737.7(b}). 

(9) “Rate of Pay”: (See 737.25(D){E})- 


Subpart &---Substantive Provisions 


87375 Restrictions on ary Former 
Governmerit Empicyee's Acting as 
Represeniative as fo a Particular Matier in 
Which the Employee Perscnaity ang 
Substantiaily Participated. 

{a} Basie Prohibition of 18 U.S.C. 
207/2). No former Government 
empioyee. after terminating Goverr (oem 
employment. shail knowingly act as 
agent or attorney for, or atherwise 
Tepresent any other person in any 
formal or intormal appezrance befure, ar 
wilt Ure ntent to influence. make anv 
orai or written communication on tehaii 
of aay omer person io, (.j tae United 


States, {27% jom with any 
parttealar Government matter involving 
‘a specific party, (3) in which matter such 


'.. employee participated personally and 


substantialy as a Government 
employee. 

(b) Aepresentation: Acting as asent or 
attorney, or other rep resentative if an 


‘appearance, ar communicating wich 


intent ta inj/uence. (ij Attorneys and 


_ agents. The target of this provision is the 


former empioyee who participaies in a 
particular matter while empiayed dy the 
Governmen.: and later “swiiches sides” 
by representing another person on ihe 
same matter. [NOTE: The examples in 
these regui tions do net invorporuie ihe 
special sla~utory restrictions on Senior 
Employees. except where the terms 
“Seniar Employee” oc “Senior” are 
expresaly t.seci] 

Exanoie ;: A lawyer in the Departrient af 
Justice oersenally works om an antitrust case 
mvolving Q company. After leaving the 
Department, ba is asked by Q campar:y to 
represeat it a that case. He may not do 50.” 


-{2} Others.The statutory prohibition 
covers any other forraer employee, 
including mangerial and technical 
personnel, who represents another 
person in 2a appearance or, vy other 
communication, attempts to influence 
the Government concerning a particular 
matter im which hé was invalved. For 
example,.« former technical employee 
gaay not act as a manufacturer's 
promotion! or contract representative 
to the Gavemmment on a particular 
waatter in which he participated. Nor 
ccc: such employee appear as an 
expert witvess against the Government 
in. coaneciivna with such a matter. (See 
737.43 fur »pec Ge roles relating to 
experi wit.eseng ; 

(3) Apeeurarces; communications 
mnade with intent to mffuence. Ai 
appearance evuurs wien an iidivi 
is physica.:y present before the Uaited 
States in e.cher a formal or infortial 
settiiy or cunveys waierial to the 
States in connection with a formal 
proceedin or application. A 
cunuauticative is broader ies 2.4 
appearaac: aod includes 
corresponcence, a ielephore call. oi 
other mea~s. However, neers a 
prtohibitec appearance nor ia 
communication occurs wher. « former 
Governrae ai eaployee comcidivates 
with a Government employee who, at 
che iastan.e of the United Staies. visits 
oF is assigced w premises ieased. 10, of 
uwited or vccugied by, a pexson other 
than the L aited States which are or may 
‘ye used for performance eisdles aii actual 
af proposed Cuniraci of grail, Wien 
such comunerccation concerns work 


oll. on} 
Gate 
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Contract or grant 
oe *"Example t An appearance occurs when & 
_ former employee meets with an: agency . 

*. .emaployee personally to discusa’a matter, or. 
e when ke submits ‘abrief than agency ~~ 
nist in his. own name. 

s » Brampde 2 A former employee makes. 

telephone call to a present employee te “se 

discuss a particular matter that is-nof the © 
subject of a formal meee She has made 
« ronan eag a eae 


‘(ay Elements of “influence” ong 

- potential controversy required. 
Corimunications which do not include 
an “intent to influence” are not 
prohibited. Moreover, acting as agent or 
attorney in connection witha routine. 
request not involving a potential 
controversy is not prohibited. For . 
example, the- folowing ara not _— 
prohibited: a question by an attorney as 
to the status of g particular matter; a. 
request for publiely available an 
documents; or a communication by a 


- 


former employee, nat in comection with - 


an adversary proceeding, imparting 
purely factual Ls igo Gee aiso: 5 


~ 737-41(d) below.) ~ : 
"Example 1:2 government. ganloyee: whisk 


participated in writing the specifications of a 


contract awarded t6 Q Company for the 
design of certafis education testing programs, 
joins Q Company and does work under the 
contract. She isasked ta.accompany® _ 
“company: vice-president to a meeting to state 
’ the results of 2 series of.trial teats, and does 
se. No-violation occurs when:she provides 
the information to her former agency. During 
the meeting a dispute arises aa to some termis 
of the contract; and she ie called uponto 
support'Q Company's position. ‘She may not 
do so. If she had reason to bélieve that the 
contractual dispute would be a subject of the 
meeting, she should not have attended. 

(5) Assistance. A-former employee is 
not prohibited from providing in-house 
assistance in connection with the 
representation of another person unless 
he or shé was-a Senior Employee when 
participating in the particular a matter. 
(See 737.8below.) i. 


Example 1:A Government employee . 

administered-a particular contract for 
research with Q Company. Upen 

termination of her Govermment-employment, 
she is bired by Q Company: Sbe works on the 
matter covered by the contract, but has no 
direct contact with the Government. At the 
Tequest of a company vice-president, she 
prepares a paper describing the persons at 


- her former agency who should be contacted 


and what should be said to them‘in an effort 
to increase the scope-of funding of the 
contract and to resuive favorably a dispute 
over a contract clause. She may do so. 


2 shite ooenped : 
3 periocnansisit the estat x proposed - 


. @ context not involving e poten’ 


_in relation to that project. 


controversy involving the Ui United States: 
no finding of an “intent to influence”! 
shall be based upon whatever influential 
effect inheres in an attempt:to formulate 
a meritorious proposal or program. x 
Example 1: The employeelof QC ny 
the previous example is asked tg design an 
educational testing program, which she dues 
and transmits it to the Government, This is ** 
not prohibited despite the fact that her well’ 
designed program may be : 


inherently ~ 
influential on a question of additional funding 
under the contract. She may not argue for its ‘ 


ae: 


acceptance. 


(c) “Particular matter invcivad a: 
specific party or parties”. (1) Specific 
matters vs. policy matters. The 


prohibitions of subsections (a) and (b) of 
18 U.S.C, 207, are based on the former < 


Government employee’ sprior , 
participation in or responsibility for a. - 
“judicial or other proceeding, . — ° 
application, request for a ruling or other 
determination, contract, controversy; : 
investigation, charge, accusation, claim, 


arrest, or other particular matter". “"* 
involving a specific party or parties” in” 
which the United States is a party or.has | 


a direct and substantial interest. Such, 
matter typically involves @ specific | 
proceeding affecting the legal rights of 
the parties or an isolatable transaction ‘ 
or related set of transactions bereaee 
identifiable parties. Rulemaking, - 


- legislation, the formulation of general. 
policy, standards or objectives, or other, . 


action of general application is not such. 


a matter. Therefore, a former we 


Government.employee may represent - 


another person in connection witha .__ 


particular matter involving a specific. 
party even if rules or policies. which he 
or she had a role in establishing are: 
involved in the proceeding. 


Example 1: A Government employee 
formulated the policy objectives of an energy” 
conservation program. He is not restricted: ~~ 
from later representing a university which . 
seeks a grant or contract for work emerging. 
from such a program. : 

Example 2: A Government employee Ae 
reviews and approves a specific city’s 2 
application for Federal assistance for a~ 
renewal project. After leaving Government 
service, he or she may not represent the baits 


x 


Example 2: An employee is regularly. 
involved in the formulation of policy, 
procedures and regulations governing | 
departmental procurement and acquisition ~ 
functions. Participation in such activities _ 
does not restrict the employee as to 
particular cases involving the application of 
such policies, procedures, or regulations." ~ 


Example 4: An employee of the Office of a ; 


Management and Budget participates 
substantially on the merits of a decision to 
reduce the funding level of a program, which 


a 


eae aa 


effect of reducing the 
money which certain cities receive to conduct: 
‘youth: work programs, After leaving the. 
‘Govermmbnt she may Tepresent any of the 
efttes tn j fonds for its youth program, 

; since her participation was in‘connection ; 
_ wl 
‘involving specific parties. - e 


fa program, not a ‘particular matter 


- {2y 2 Rietekol tis 3 In connection : 
technical work, participation in 


rolving one or more 
ering concepts, in 


feasibility: studies, or in proposed 


programs prior to the formulation of a 


_ contract will not restrict former 
’ Government employees with respect to 


a contract or specific programa entered 


; - into at a later date. 


’ Example’: 1: A Government employee 
participates significantly in formulating the 
“mission need” of a project pursuant to OMB 
Circular No. A-109, and the award of a 
contract to'% Company, the purpose of which 
is to propose alternative techuical 
approaches, He i¢ not barred, after leaving 
Government service, from representing Q 
Company which later seeks a contract to 
eicemeee one of the systems suggested by 

@:Z, Compan 

Example 2 anaes employee, who 
has ‘worked for years on the design of a new 


_sateliite communications system, joins C 
- Company. Later; the Government issues a 


“xaqnest for propasals” (“rfp”} to construct - 


~ the new system, which is circulated generally 


to industry. The-employee proposes to act as- 
€ Compaay's representative in ‘connection 

with its anticipated proposals for the 

cantract. Hemay-do so. The satellite contract 


became 4 particular matter when the rfp was 


being farmulsted; it would ordinarily not 


- become one involving.a specific party or 
- parties until initiel proposals by contractors 
"were Brat received. Moreover, if the 
- employee's: work fer C Company were limited 


to the formulation and communication o! a 
proposal in response to the rfp, it would not 
be prohibited to the extent it involved a : 
communications for the purpose of furnishing 
scientific or technological informatian to the 
Gevernment, exempt under 18 U.S.C. 207(f}. 
See-787.15 below. (See paragraph {3} below 
as to.@ case where the employee's own . 
participation may cause a different resuli). 


(3) Relationship of personal 


‘participation to specificity. In certain 
- . Gases, whether a matter should be 


treated as a-"particular matter” 
involving specific parties may depend 
on the employee's. own participation in 
avents which give particularity and 


' specificity to the matter in question. For 


example, if.a Government employee 
personally participated in that stage of 
the formulation of a proposed contract 


“where significant requirements were 


discussed.and one or more persons was 
identified to perform services © 
thereunder, but the contract was 
actually awarded only after the 
employee left, it may nevertheless b« a 
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varticulas’ matter as to such former 
‘Gavernment employee. = 


Svampie i A Government employee 
acvises her agency that it needs certain work 
doae and mneety with private firm X to 
‘discuss and develop requirements and 
aperating procedures. Thereafter, the 
employee meets with agency officials and 
gersuades them af the need for a project 
afong the lines discussed. with X. She leaves 
ise Government and.the project is awarded 
by otter employees to firm X. The employee 
i asked by X to represent it on the contract. 
Sra may not do a0. 


(4) The same particular matter must 
e+ involved. The requirement of a 
“~aptionlar matter involving a specific 
oarty” applies both at the time that the 
(;overnment employee acts in an official 
capacity and at the time in question 
alter Government service.. The same 
rarticudar matter may continue in 
sagther form or in part. In determining 
-hether two particuiar raatters are the 
same, ibe agency should consider the 
«extent tor which the matters involve the 
same basic facts, related issues, the 
vame or related parties, time elapsed, 
ine same confidential information, and 
the continuing existence af an important 
aderal interest. 2 - a 


¥vample 1: A government employee waa 
substantially invetved in the award of a long- 
imma cumtract to Z Company for the 
Javeiooment of aiternative energy sources. 
“ix yeara after he terminates Government 
smpioyment. the contract is still in effect. but 
-aueh of the technology has changed as have 
caany of the personnel, The Government 
ptagoses io award a ‘foliow on” contract, 
cavniving the same objective, after 
vamoetinve aidding. The employee may 
<opresent WU Company in its proposale for the 
inllow-on contract. sumce G Company's 
jroposed, contract is a different matter from 
‘ae contract with Z Company. He may also 
opresent 2 Company in tte efforts to 
guunue ag comtractor, if the agency 
Jetermanes on the basis of facts referred to 
steve. that “he new contract 1s significantly 
iifferent in its particulars from the old: The 
ormer employee should first consuit his 
igency. 

weamole < A wovernment employee 
vesiewed and approved certain wiretap 
-qeuicatioas, The prosecution of a person 
uverheard during the wiretap, although not 
orginally targeted, nuat be regarded as part 
if the same particular matter as the initial 
-aicatap application. The validity of the 
‘tag may be put in issue and many of the 
daca waving rise to ihe wiretap application 
would be involved. : 

i Wther examples: See 747.5(bj{1), Exampie 1, 
mu ich, Example 2 


wd States must be a party or 
jeve aa imerest. the particuiar matter 
stust be cue in which the United States 
4 pariy. suca as in a judiciai or 
ainnaisuvaiive proceeding or 4 coniract, 
oronm which it aag a direct and 
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substantial interest. The importance of 
the Federal interest in a matter can play 
g roie in determining whethertwo | <<. 
maiters are the same particular matter. 
*Exomp/e 1: An attorney participated in 
preparing the Goverment’: antitrust action 
against Z Company. After leaving the 
Government, she soay not represent Z. 
Company in a private antitrust action brought 


" against it by X Company ort the same facts 


involved in the Government action. The 
interest of the United State; preventing 
inconsistent resulis and the appearance of 
impropriety in the same tactuai matter 
uivoiving the same pariy. Z Company, .4 
direst and substantial. However. if the 
Covernment’s antitrust investigation or case 
ie closed. the Unitec| States no longer has a 
direct and substantial interest in the cee. 

Exompie 2 A metober of a Government 
team providing techmcal assistance to 4 
foreign country leaves and seeks to represeiit 
a privece coniacius in gectiring a coniract ta 
perforin wie same service. ‘The propoaed new 
coniract :aay of muy not be considerecl a 
separate matter, depending zpon whether the. 
United States has a national interest ir 
maintaining the original contract. The agency 
involved must be consulted by the forrner 
employee before ihe representation can be 
undertaken. 


(4) “Participate perscnally and 
ankstartially.” (1) Basic requirements. 
The restrictions of section 207{a} apply 
only to those matters in which a former 
Sovernment employee rad “personal 
and substantial varticipation”, exercised. 
“through decision, approval, 
disapproval, recommendation, the 
rendering of advice, investigation or 
otherwise.” To participate © personiaily~ 
means directly. and includes the 
participation of a subordinate when 
actually directed by the former 

overmment employee in the matter. 
“Sbstaritiailv,” means that the 
employee's involvemer.t must be of 
significance fo ibe matter, or form a 
basis for a reasonable appearance of 
such significance. it requires more thaa 
official responsibility, knowledge. 
perfunctorv invalvemeit, or involvement 
on an administrative o: peripherai issue. 
A finding of substantiality should be 
based sot only on the effort devoted to a 
matter. but on tae importance of the 
effort. While a series of peripheral 
involvements may be insubstantial, the 
singie act of approving or participating 


in a critical step may te substantial Kis © 


essential that the participation be 
related lo a “particular matter invoiving 
a werific party " (See paragraph (c) 


above ' 


Eyornfe 1: If ar officer personally 
arproves the decartmental Sudget, he dces 
nct paricipate si. bstantiaily in the approval 
of al. vlems contained in ne dudget. ris 
paricigation ts guostantiai only wm inuse 
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issue. Even thea, the iormer Government 
employee }s not disqualified with respect to 


_ an item if it is a general progreco rather than 


a particular mstter involving 3 specific party. 


~The former Government employee may, 


however. have official responsibility for such 


“matters. (See 737.7(b)) . | 


Example 2: A Government lawyer Is net in 


- gharge of, nor has official respensibility for a 


particular vase, bat is frequen:ly cor.sulted as 


_ to filings, ciscovery, and strategy. Such an 


individual 1as personally and substantially 
participated inthe mater. 

(2) Part:cipation on ancillary matters. 
An emplc yee’s participation on subjects 
not direct'y involving the substantive 
merits of a matter may not ie 
“substan al”, even if it is <ime- 
consumir. An employee whose 
responsit-ility is the review of a matter 
solely for compliance with 
administ:ative control or budge:ary 
considerations and who reviews a 
particula: matter for such a purpose 
shoald net be regarded as having” 
participated substantially in the matter, 
except when such considerations also 
are the subject of the emp‘oyee's 


_peogoued representation, ‘See 7377.7(d)(3} 
below.) Sach an employee could 


theoretically cause a halt in a program 
for nonce mpliance with standards under 
his or 4e- jurisdiction, but lacks 
authority to initiate a program or to 
disapprove it on the basis of its 
subsiance.. ; 
(3) Rose of official respoisibility in 

lstermur ng substantial participation. 
Although “personal and substaatial 
paiticige iow” is different from “official 
responsiiility,” the latter may play a 
role in determning the “s ibstaatiality” 
of the employee's particip ation. For 
example. mere forbearan::e is fot 
orcinari:y substantial participation. But, 
if en agency's procedures require that an 
officer review ceriain ma jers and action. 
cannot te taken if the off cer oojecis, 
then ii the officer actually receives 
proposa: decumenis on Wie paruicuiar 
matters, his participation may 5e 
regarded as ‘substantial’ , even if he 
claims merely to have enzaged in 


_ Inaction. 


fe) Agency responsibil. ty in complex 


‘cases. In certain complex factual cases, 


the ager-cy with which the former 
Covernment employee was associated is 


‘ikely te be in the best pesitior to make 


3 dieterr-ination as to certain issues, for 
stataph . the identity or udsteace of a 
narticul«s matter. Designated agency 
o'fic.als should provide aclvice 
!-+ te former Government 

make incniry on any 


nist thes rag ilatiane 
cer tnest: Tog ueerons 
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"$737.7 Two-Year Restriction on ‘any 
Former Government Employee's Acting as. 
Representative as to.a Particular Matter For 
Which The Employee Had Officiat’ 
Responsibility. 4 

{a) Basic Prohibition of 18 U.S.C. - 
207(b}(i). No former Government | 
employee, within two years after 
terminating employment by the United 
States, shall knowingly act.as agent or 
attorney for, or otherwise represent any 
other person in-any formal or informal 
appearance before, or with the intent to 
influence, make any-oral or written 
communication on behalf of any person 

_ to (1)-the United States, (2)in. — - 

‘connection with any particular: .- . 
Government matter involving a. apecific 
party (3} if such matter was. actually: 
pending under the employee's oe 
yesponsibility as an officer-or employee: 
within it pra lope ie gare 
termination of such responsibility... 

{b).Official respansibility.”. 

(1) Definition. "Official reapensibility” 
is defined in 16-27.S.C. 202:an,'the'divect 
administrative or operating authority: . 
whether intermediate or final, either: 
exercisable alohe or with others; and 
either personally or through: " 
subordinates. to: bs jicebis chaapprove 


ons,” 
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Example 2:Within two years after 
terminating employment, an agency's former . 
comptrolter is asked to represent Q Company 
ina dispute arising under a contract which 
was in effect during the comptroaller’s tenure. 
The dispute conceras an accounting formula, _ 
under the contract, a matter astowhicha | 
subordinate department of the comptroller’s 


office was consulted. She may not represent 


Q Company on this matter. 


{4) Knowledge of matter pending 
required. In erder for a former employee. 
to be barred from representing another 
as ta.a particular matter, he need not 


- have known, while employed by the: 


Government, that the matter was 
pending under his official responsibility. 
However, he is not subject tothe ©“ 
restriction unless at the time of the 

’ proposed representation of another, he: 
knows or jearns that the matter nae 


; been under hig re 


sponsibility. . 
, a-former employee who is-. 
asked to represent another on.a matter 
will become aware of facts. sufficient te: 
suggest the relationship of the prior’. 


. matter to his former agency, and if so, he 
is under aduty te: make further inquiry, 


direct ‘contact: bapa an. 
agency's di 
where dre matter is. in doubt. 


* (15) Self-disqualification. A former : 


ayee.cammet avoid: the restrictions 


remplogee's - Of this section by diequalifying himself 


pret totiee thateabiatlan oa ": 
: papresentation-applies. The same: 
iy in dotermaiing Sa i 


. ‘withxrespect ta-a matter: for which he- « 
., otlherwins tras 


- y, aaa Dt 
tec... Official respon sifity within ong year: 
~ prior to thé termination of such... 


official reeponsibility, bat 


; Beet teow peor ar 


section will berevieed { if certain ial, 
amendments to the state ere adopted 


; Poa aces ose coisa wear . 


19981 


“intent to influence”, and so forth-as set 
forth under § 737.5 above. 


Example 1: During her tenure as head of an 
agency, an officer’s subordinates underiock 
Jnajor changes‘n agency enforcement 
‘standards involving occupational safety’. 
Eighteen months after terminating 
Government employment, she is asked to 
represent Z Company which believes it is 
being unfairly treated under the enforcement. 
program. The Z Company. matter firet arose 
on a complaint filed after the agecy heed 
terminated her employment. She may 
represent Z Company because the matter” -- . 
pending under her official responsibility was 
not one involving “a specific party.” 
(Moreover, the time-period covered by 18 
USL. 207{c} has elapsed.) 


{e) Measurement of iwo-year . 
restriction period. The. statutory two- 
year period is measured frony the date. 
when the employee's responsibility in a- 
particular area-ends, not from the : 

termination of Government service. 
unless.the two occur simultaneously... . 
The prohibition applies ta. all particular. 
matters subject to such responsibility in 
the one-year peried before panera: 
ba such, nesponaibility. .... . 


"Beam: Ax employes transfers ro meee: 


‘position iA Agency te-a positidn in B 2. 
Agency, and abe leaves B Agency for private 


” \ “Guplovment 38 meathe Intee. She will be ivee 
of restriction insefar ac matiors under her: | 
bility at A.Agency-ane-concerned. 

er phan ouaegier peter ian 

which ware pending in, 


4 ss i ae . eta 
ve “Actually pending” “Actually siete, Senior Explopents Aseioting 
a pending” meams: i See meter wae oe ” Representing mater Whieé: 
‘ persone within the employee's area"  Subetantialy or For witch ie Entree ee 
Llane Gees % [ey Baste Protbition of 18U SE 


pe Ie hs spanish 


‘héor® 


paige at: 


an appearance. Section. 
» Serb Mtiy he Manito to assistance: “he: 7 


ey 


fete BR eye 
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4 “appearance” before the United — 
States. Different in scope from sections 
“O07{aj and 207(b](i), it does not bar 
assistance in connection with an oral or 
svritten coxmmunication made with an 
__uxtent to influence. Instead the ha 
pronibition relates solely to assistance _ 
ia preparation for, or performance of, - 
>ither a formal or informal personal 
appearance or a written submission i in a. 
‘ormal proceeding. - - aa 
ic} Managemental Assistance. The 
statute does not prohibit a former Senior 
vimplovee’s assistance to 
vapreseritatives which can reasonably 
2 viewed as customary managemental 
“ativity; that is, assistance given by a 
tormer Senior Employee to associates or 
sabordinates, in the performance of 
customary executive. administrative or 
supervisory duties, as to the content of a 
rogram or project under his 
casponsibiiity, for or funded by the 
i.overmment, is lawful. Such duties 
customarily require a manager to make 
ut appreve decisions and suggestions as 
ta how, anc on what terms, any of the 
sirysical or human resources of his 
organiza tion-wiill be utilized in its 
yarformance under any current or 
proposed Government contract or grant, 
aziei ta communicate such matters to 
coworkers, including representatives. 
The convert of & program or project, 
i mnorised of the resulta of such 
' Uneisions, ’a turn must be, and may 
properly be, communicated to the 
‘overnment by an organization through 
iis representatives. While the former 
zamaioyee snould not actually draft 
documents to be submitted in any 
aapearance if the documents contain 
argumentative material [except that he 
jay furrishk scientific and technological 
formation), he has the right ta insure 
‘hat such documents accurately present 
iwformation and reflect such decisions 
“nace by him or others in the 
orgsnization. Former Senior Employees 
aay not undertake activities which are 
ivenibited as set forth in paragraph (d). 
{dj Heresentational Assistance. The 
2 atute pronibits a former Senior 
imployee from making unfair use of bis 
gvior goveriumental position by. assisting 
ia the representation of another by (1) 
giving specific advice directly to or 
intended for use by a representative as 
i: how the representation in an 
3gpearance should be conducted 
atiizmg specific knowledge which came 
in him as a government empiovee,? or (2) 
stappiying inside information as to the 
‘“43iveu the literal language of the statute. the 
\itorney General believes it cannot be restricted to 
“omecitic iguawtedge which came to him as a 
gcverumenit employee”. But in the exercise of his 


secutorial discretion. the Attomev General will 
a tie wterpretation in this regulation. 


. potentially controverted matter; (4) 
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Government’s position on a specific, - 


directly participating ir. drafting briefs 
and similar formal documents to be 
submitted to the Government to obtain a 
benefit ar favorable decision, except 
that he may give technical and 
managerial advice and supervision in’ ~ 
the preparation of substantive material 
for, anc in the review of. applications 
and prcposals: or {4} preparing forensic 
or argumentative: material fsuch as 
testimony, methods of persuasion, or 
strategy of presentation) to be included 
in formal documents to be submitted to 
the Government or to be used in 
connection with such a submission or an 
appearance. s 
(e) Degree of rior ncrticipatior or 

responsibility required. Section 
207(b){i applies to a particular matter 
in which the emslovee particinated 
nersonal-y and substantially. or which 
was actually pending wader his official. 
responsibility. . 

(Provisional (e). Will replace (e) abeve 
upon iecimicai arnendment of the statute: ? 

{) Personai anc’ substantial participation 
required. This section anp ies only in nases 
where the former Senior Emnlovee had 
personaj and substantial participation in the 
particular matter iavoived j 


(f) Measurement of restriction. petiad 
The starutory two-year period is 
sneasured from the date when the 
individual's responsibility as a Senior 
Employee in a particular area ends, net 
from the termination of Government 
service, unless the two accur 
simultaneously. The prohibition applies 
to all particular matters subject to suck 
responsibility in the one-year period 
before termination and to particular 
matters in which the individual was 
persona. ly and substan <ially involved. 
‘See : 737 .7(e)}.) 

(3) Ot ber Essential Requiremenis. All 
conditions of the statutory prohibition 
must be met. Specifically, (1) the former 


employee must have been a “Senior 
Employee”; (2) who was involved [see 


subpart 737.5{c] above) in (3) a 
“particular matier involving a specific 
party.” |See subpart 737.5{c) above.) The 
assistarice in representing (4) must be 
represeniational aid directly concerning 
a formai or infornal appearance before 
the Uniied States, and (5) involve 
somethiag more than the furnishing of 
mere injormation (not inciuding forensic 
argumer::) which is not 2ased on a prior 
Governmental relationship and 

: dle ta others. 


iy = werai AX amples: 


‘Edjtonai Note: pcr passage of the technical 
amendment to the statute, Provisional (e) will be 
issued as a final ceguiation in the Federal Register 
and will reolace garazraph (e}. 


I aC i aE 


oa « Exampi? 1: A Serior Justice Department 
a 28 : Iawyer personally worke on an antitrust case 
+. against Z Company. After jeaving the 


Department, she is asked to discuss legal 


° saiegy with lawyers represeniing Z 


Company on hat same antitrust case, to 


., write portions of a brief and to direct the 
- feaearch of a staff working on the case. Any 


‘gach aid would be prohibited. 

'. Rxompia 2 A Senior Federal: Trade 
Coramiss:on amplovee. an economist by 
profession, purticipates in an investigation 
‘invalving X Company, and a proceeding is 
commenced against X Company based on the 
investigation. After leaving the Commission, 
he offers ‘0 serve as a consuitant to the 
law yers fur X Company on certain economic 
fialiers involved in the proceeding. Such 
consullat.on is prohibited. 

Examp.# 3 A Senior Employee of the 
Der-artnent of the Treasury participates in a 
number of projects with universities anc 
finsncial research institutions funded by 
Government grants. After leaving the 
Government, she becomes dean of a graduate 
schol of 2usiness which performs work 
under & number of such grants: She may, in 
the discharge of her duties, supervise 
research sad advise as to how funds under 
suc!i a contract should be allocated; whether 
or rot these matters are, as is likely, 
com minnicated to her former Department by 
the gractuste tichool's representatives. — 

Rrampie 4 A Senior Defense Department 
official pa:tic‘nated personally and 
substantially in a contract award to F 
Company tor fighter planes. After leaving the 
Department, the former offical goes to work 
tor ¢ Company. Subsequently, F company 
desires to renegotiate prices and a pension 
provision om the fighter plane contract, 
matters in which dispute is anticipated. The 
former official could not advise the lawyers 
for ‘he contractor on how to obtain DOD 
app-oval of that revisian. If the appreval 
were already obtained, he could participate 
in discussions concerning the changes and 
how they should be implemented. 

Ecemple & In the preceding example, a 
different s:tuation arises. F Company 
believes that changes should be made in the 
design of ‘he fighter plane, in allocation of 
work force, in the work schedule and pricing. 
The forme: official supervises the division of 
¥ Cumpany which is working on this 
contract. When the former official discusses 
and evaluates the content of the proposed 
changes with the contract representatives 
whe wiil in twm discuss proposals with the 
Department, such official is discharging a 
legitimate managerial duty. 

Example 6; A Senior Justice Department 
lawver personally works on ar. antitrust case 
against Q Company, which is represented by 
Y law firm. Immediately after leaving the 
Departmer:t, she goes to work with Y law 
firm. and assists the lawyers representing Q 
Company in a different antitrust case. not 
involving ‘ne eilegations in the Government 
case. buch assistance would not pe barred. 

152) wnep does not occur in commection 
pee Guar 
Exuiniie 7) A Senior offieai uf ie 
Departmer : of tieaith. Education. and 
Weltare le..ves to take a university nosit:on. 


te 
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e former official's new 


- provides.to FDA in connection with the 


_ proceeding. The restriction does riot apply 


because the former official is furnishing 


‘scientific information to the Government. ~ 


{See 18 U.S.C. 207(f] and 737.15 below) . 
. Example & A. former Senior Employee of. 


‘the Federal Communications Commission 


leaves the agency to join.a.lawschool., 
faculty. In-one of his courses, he discusses, : 
unfavorably ta the: ission, specific. 


___ licensing case in which-he was personally 
‘and substantially involved. -The restriction | 


"does not apply-because the conduct does not : 


_ $737.14 One-Year Restri 


_ occur in connection with any” 
re representational activities, © 


re fiagte 8 
Z strictionona 
Former Senior Employee's Transactions = - 
With Former Agency on a Particufar 
Regardiess of Prior Involvement. 
° (a) Basic prohibition of 18.U.S.C. - 
207(c). For a period of one year after’ _ 
terminating Government.employment, 


EU ge of omar Oe 


. no former Senior Employee other than.a 


special Government employee who 


“serves for less than sixty days in a 


- calendar year} shall knowingly. act as an 


_agent or attorney for, or otherwise’ .. 
Tepresent, anyone in any formal or 
-informal appearance before, or with the 


intent to influence, make any written or 
oral communication on behalf of anyone 
to (1) his or her former department or 
agency, or any of its officers or 
employees, (2) in connection with any 
particular Government mattér, whether 
or not involving a specific party, which 
is pending before such department or 
agency, or in which it has a direct and 
substantial interest. ~ | ; 


(b] No‘grior involvement required: 


The prohibition contained in this section 


applies without regard to whether the. 
former Senior Employee had : 
participation in, or responsibility for, the 
particular matter and includes matters 
which first arise after the employee 
leaves Government service. The section 
aims at the possible use of personal 
influence based upon past 
Governmental affiliations to facilitate 


_ the transaction of business. 


ty : 
’ “involving specific parties”, and thus is. 
* not limited to disputed proceedings or 

contracts in which a party has‘already 


“ application, request for a:ruling:or- 
‘ determination, contract; claim, *~° 


- specifically included. Thus such matters‘ 


_, within one year of termination of 


Matter, . 


(c) Specific parties unnece sary. 
particular matter need ‘fot be one - 


been identified. However, the restrictio: 
does not encompass every kind-of ::+* 


2 \ matter, but only a particular-one similar. 
“. to those cited in the statutory language, 


ie., any judicial or other procee 


controversy, investigation, charge, 
accusation, or arrest. Rulemaking is: 
as the proposed adoption of a regulation © 
or interpretive ruling, or an agency’s 

determination to undertake-a particular 


Hook 


competitive bidding are covered.:Not 
included are broad technical areas-and:” 
policy issues and conceptual work done. 
before a program has become ol 
particularized into one or more specific. ~ 
projects. The particular matter must be~:- 
pending before the agency or be one in © 
which the agency has a “direct and. * ~°*- 
substantial interest”. (NOTE: Each post* - 
employment activity in the examples in,,. 

this section is assumed to take place 


Government employment). _ 
Exampie 1: A Senior Employee of the:. 
Department of Health, Education and. *, 
Welfare leaves Government employment fo! 
private practice, and shortly thereafter. . 


telephones a former associate urging that the: * 


Department (a) adopt a new procedure to put. 
a ceiling on hospital costs; (b) not adopta .- ; 
particular rule proposed for drug testing; and 
(c) oppose a bill pending in Congrese relating 
to such drug testing. He is prohibited from 
attempting to influence his former co-worker." 


on any of these matters. The first, not yet. °° < 


pending, is of interest to the Department; the 
second is pending in the Department; and the 
third is pending elsewhere, and of interest to 
the Department. Note that the former Senior . 
Employee may, however, communicate the . 
same views to Congress, other agenciea,.the. . 
public or the press. : ; 5s 
Example 2: A recently retired Senior .- 
Employee of the Department of Defense 
believes that the Department's general .°. « 
emphasis on manned aircraft is not in the 
national interest. After his departure, he may 
continue to argue the pointto the * © ->° 
Department. eS 


(d) Element of controversy or - °°. 
influence required. The prohibition on: ~ 
acting as a representative or attempting 
to influence applies to situations in — . 
which there is an appreciable element of 
actual or potential dispute or an 
application or submission to obtain 
Government rulings, benefits or ‘oo 
approvals, and not to a situation mere 
involving, for example: the transmission 
or filing of a document that does not 


project or to open such a project to ©”... may betalled upon 


__ was prepared...’ : 


‘situations other.than adversary =~ 
‘praceedings): Each agency should, after 
consulting with the Director or the . 
Attorney General, es appropriate, give ~: 


S' guidance on the’kinds of applications, — 


‘lings and other matters which are not, 
‘prohibited by section 207(c). 
“~"Bramplé 1° & former Senior Employee of ~ ° 
the Internal Revenue Service prepares and 


_ mails a client’s tax return. This is not a 


‘prohibited act. Should any controversy urise 


© in connection with the tax return, the former 


‘employee may not represent the client, but 
to state how the return 

’ - Bxample & A former Senior Employee of 

the Securities and Exchange Commission 


_. prepared and transmitted for filing to the 


“Commission a client’s annual report on forme 
10-K. This is not a vielation, because the 10- 


’ Kis a disclosure report, not intended to 


“obtain a Government benefit or ruling. 
_ Example 3: A former Senior Employee of 

“ the Securities: and Exchange Commission 

« becomes executive vice-president of a major 

 fridustrial corporation; registered under the — 

» Securities Exchange Act of 1934. Pursuant to | 


Commissicn regulations, the officers of the 
corporation are required to sign certain filings 
on behalfof the corporation; which are 
: transmitted to the Commission. The employee 
_ nay review; concur or request changes in, 
~ and sign any such filing required to be 
‘transmitted to the Commission. 


aes 


“(ey Agency aetivity or interest in . 


‘matter. The restriction applies to the 


former employee's contacts with his 
former:agency im connection with a 
matter before ar of “direct and 
substantial interest” to, the agency. 
Example 1: A former Senior Employee of 
~ the Securities and Exchange Commission is 
- asked to represent Z Company in a new 
_ matter before the Commission, one in which 
_ the former employee had no prior 
- involvement. He may not do so. 


| 2s Example 2: The matter in the foregoing 


-. - example is referred to the Department of 


” Justice for prosecution, and the former 
employee is-asked for the first time to 

“ represent Z Company in the criminal 
proceeding, The matter is likely to be of 


. direct and substantial interest to the 


: Commission. If so, the former employee may 
* hot comnmnicate with the Commission in the 


= matter. However, the former Senior Employee 
*’ may communicate with the Commission in 
‘ order to determine whether it asserts a direct 


. and substantial interest in the criminal 


—proceeding: In the event of a negative answer 


to the question, the former Senior Employee 


may communicate with the Commission. 


Example 3: in connection with an entirely 
new matter a former Senior Employee of the 
Securities and Exchange Commission 
undertakes the representation of Z Company 
in private litigation brought by Q Company, 


! 
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tag: a pices action arising under the 
Securities Exchange Act of 1934). Before the 
suit wag commenced, there was no actual 
expression cf interest by the Commission in 
ihe matter. /is the litigation develops, an 
important question of statutory interpretation 
is raised, and the Commission Biles a brief as 
amicus curive (iriend ef the court) The 
former Seniar Employee may respord to the 
brief and nead not withdraw from 
wevresentation of Z Company, but he may not 
otherwise commanicate with the Commission 
in the matter. Uf the Commission were to 
commence 4 proceeding of investigation 
against Z Company on the basis of the same 
facts involved in the privaie litigation, the 
former empioyee couid continue his 
representation in the private litigenon, but 
souid not represent Z Company in the 
‘Jonumission’s proceeding until after the 
*xpiration of one year from the terminaticn of 
his empioyment with the Commission. 
iNote.—Where an agency becomes @ party io 
a proceeding subsequent to iis 
conupencemeni, the queation whether a 
dormer Senior Empioyee may cuntinue 
sworesentation should ordinarily be decided 
éyy the court on a motion for disqualification. 
in. the particular circumstances.) 

*'<amp/e 4: In cannection with a new 
«atter. a former Senior Employee of the 
Vederai Food and Drug Administration, since 
ceiired to private law practice, is asked to 
consult and assist in the preparation of briefs 
io ba fied with the Administration on a new 
varticuiar matter. He may do so, but he 
should not sign briefs or other 
sommunications or take any other action that 
mignt constitute an appearance. 


{21 Application or proposats for 
funding of research. in connection with 
any application or proposal for 
<joverument iunding of research, the 
sestrictions oi this section do not 
arevent a formar Senior Employee from 
assuming responsibility for the direction 
nv canduct of such research and from 
oroviding scientific or technological 
nicrmation to the Senior Employee's 
forruer ageacy regarding such research. . 
The former Senior Employee may not, 
nowever, submit the application on 
behalf of the applicant or argue for its 
approvai or tunding by the agency. 


#<amole i: A former Senior Employes of 
the National Institute of Health (NIH), 
eniioyed dy a university, prepares an 
appication to NIH for @ research grant. The 
apoication is suamitted to NIH by the 
aniversily and lists the Senior Employee es 
principal investigator. The Senior Employee 
:ices not violate 18 U.S.C. 207[c} by preparing 

the applicaiion or by being listed as principal 
investigator, since these are pot 
recresentational activities. Ne mav also sign 
af essuranca io NIH, as part of the 
apylication, that be will be responsible for 
“he acientific and technica! direction and 
sxpuloci of the project if an award is made. 
lie mav aisc communicate with NIH to 
jrovide acentific or technical information on 
-he spplication. including presentation to NiH 
uevcunned al the research site. so :ong as he 


vital guanine 


does not arzue fo. 
application. 


ig) Personal matters. Unlike the 
provisions of Sectivns 207 {a} and (6 the 
resirictions of ihis section appty wher 
the former Senior Empicyre seeks to 
represent himself. i-iowever, they do not 
apply to appearances or 
communications concerning matters of a 
personal aod individual nature, auch as 
personal inicome taxes, pension benefits, 
or the application of any provision of 
these reguiations tu an undertaking 
proposed iy a Senior Emypioyee. (See 18 
U.S.C. 207(i}). A former Senior Employee 
may also appear pro se jon his own 
behalf} in any litigation or 
administrative proceeding, involving the 
individual’s former agency. The former 
employee may not contact his former 
agency in order to secure an item of 
business, except for (a} discussions in. 
contemplation of emg tired py the 
agency 4s 4 consultant or otherwise; or 
(b) a proposal to furnish scientific or 
technological information to the 
Government. 


Examp(e i: any forner Goveroement | 
Employee may contact his or her former 
agency tu seek inforniation oi determinations 
as (0 matters in question under these 


_ regulaiiuns or under 13 U.S.C, 207, such as 


whether a particular ‘natter is considered tu 
tave been under the employee's official 
responsibilicv, whetaer a matter is one in 
which the exency asserts a direct and 
substantial interest, or whether a current 
matter is considered ‘0 De the same as that in 
which the employee iad been involved. 


{h) Statements based oz special 
knowledge. The restrictions of the 
section de not prevent a former Senior 
Employee from making or providing a 
statement. which is based on the former 
Senior Employee's own stecia! 
knowledge in the particular area that is 
-the subjec! matter of the statement. 
provided that no compensation is 
thereby received. cther than that 
regularly provided by law or regulation 
for witnesses. (See 18 U.S.C. 207001.) 


Example 1. A former Serior Employee may 
make any statement of his own views to me 
former ager:cy on any subject matter in which 
he hae no si:bstantial pecuniary interest, 
acting on his own behalf. 

Example 2 A former Senior Emplovee is 
called by his succeasor at the agency for the 
purpose of eliciting some information on k& 
matter in which he had been involved in wa 
official capacity. Hia respoase is net 
prohibited. 

Fxanpie 3 A farmer Senior Employee nay 
recommenc «an individual to her former 
agency for -rapleyment, based or her own 
nerganal knowledge of the in dividuals 
quslifcations and character. 


(ij wieus vrement of one-year 
resirictio:. period, ine statutery one- 


7 approval or funding of the 
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year pertod dincapared fram the date 


. when the individual's responsibility as a 


Senior Employee in a particular agency 


‘ends, not frum the termination of 
‘Governiner. service, unless the two 
~ occur simalianeously. (See 727.7{e).} 


"8737.43 Designation of sepa-te 
"4 statutory agencies or bureaus 


~ (a} Authority, Subsection :«) of title 18 
U.S.C. 207 provides that the Chirector 
may by nde designate as “separate”, 2 
statutory agency or bureau which 
exercises fi:nctions which are distinct 
and separa‘te fom the remaining 
funciions o* the parent agen:y of which 
itisa peri 

(b} Procedure. Each agency shail, by ~ 
May 15, 1979, {and by May 15 of every 
year thereaiter} notify the D:zector, in 
writing, of any statutory ageacy or 
bureau which should be so. Hesenate: 
providing: —- 

(1) A description of ne fwurtions of 
the agency or bureau. indica t.ng the 


- basis on which such functions are 


ia at aviraniaasrebana on ES rg DREGE 


claimed to ‘e distinct and separate from ~ 


the parent organization; 


(2) the separate statutory oasis of the 


agency or bureau; and 

(3} identification of those positions in. 
the parent agency with official 
responsibility for supervision of such 
separate sta tutory agency and bureau. 

{c}) Stand:rds. A parent agency may 
propose as a “separate™ sta:utory 
agency an agency or bureau (1) created 
specifically by statute, (2} the functions 
of winch are excpressly refer-ed to by 
statute or{3) which is the successor to 
either of the foregoing; but a decision as 
to the sufficency of the statutory 
authority as weil as the separability of 
functions shall be reserved to the 
Director. 

d} Effect of Jesignation. \! a 
subordinate: part of an agency is 
designated us “separate” by the 
Director, then Sentor Emplovees of such 
separate agency and those cf the parent 
agency are ot subdjeci to tht: restrictions 
of 207({c) as to each others’ egencies-— 
except that -he prohibition cf 207{c} 
remains apclicable to the fo-mer head of 
a “serarate’ subordinate agency and to 
former Senior Employees of the parent 
agency whcse official responsibility 
incluced supervision of the subordinate 
agency. 

Examole 1 A vias Senior E:upioyee of 
the Product Agency leaves and «cins a law 
firra weaich re aresents Q Corporation. Product 
Aganciy ha hse * wax, designated by the Director 
a@ dUparalid ium CGaéculive Depactient The 
fororer cuaax: yeu us oud resiricie i uo 
represenung fe () Corporation on a new 
matter belor- the axecuaive De zrimeni. 
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subparts 797.5-797.11 of these: °°» 
Regulations (subsections {a}, (b),'and (c} 
‘oy of tle 18 U.S.C 207) This exemption 
. “os allowe-the free exchange of such. © 
. . <dnformation regardless of a former 
-, Government employee's prior © 
-” participation int or responsibility for the-, 
» :' Matter. The former Senior Employee 
. Should not argue for the acceptance vf a. 
“proposal. The exemption is not limited — 
_, . to communications constituting the - ‘~ 
+ furnishing'of information, but includes - 
:., those “for the purpose of” doing so. No. 
~ violation occurs when, for example, a 
_ former.Government employee working: - 
' O&% &: project. makes contact to'determine. 
"the kind and'form of information“ coe 
uired, or the adequacy of information 
already supplied, so long as agency ~ 


ied. 


vot f icample Is AYprolt 


‘may contact: 
deficien: 


Government may and shouldbe fally 
me informed of the:significance of scientific _ 


"(intent t3 Influence. The farnishing ' 


"'» . teshnological proposals does fot . 
_ constitute dn intent toinfluence: (see ~ 


of meritorious of convincing scientific or_ 


|, 78C5(BYBYBbove) 
. 1s, (d}.Expert testimony. This exemption _ 
. , ,does eae testimony asan—- 
.. "expert" in adversary proceedings in a. 
. matter in which the United States is ~_ 
involved-or-has-aninterest.Such © 
. testimony is governed by régulations set: 
.. forth in subpart 737.19. Ae to.assistance 
a8 an expert or consultant, see 737.9(h), | 
Example 7. 5s Peco, 

(e) Agency responsibility for : 
procedutes. The primary responsibility 
for developing procedures. to guide 
activity under this exemption lies with 


. i ere “ 


ee ee ee rae 
1 44, No. 85-/ Tuesday, April 3, 1979 / Rules and Regulations 4: 


mpton. The making ¢ 

cations solely fér the purpose *. : 
information pursuant to agency -- =< 
procediires:is exempt from all’ 


=~ may take into consideration: limiting - 
: prohibitions and restrictions set forth in ats. 
‘“oaav.>0s which are least conducive to the:uae of 

_ personal influence; segregating, to-th 
» extent possible, meetings oe 
* presentations involving matters of 
' technical substance from those ‘t-- 
- involving other aspects of the — 


’ matter, in consultation with the Director,’ 
~ executes a certification published in the: 


+ 
ye 


* qualifications in a scientific; ° 


' qualifications; and that the national 


.’ matter, would be burdensome 


_ Consultation with the Director shall 
_ precede any certification. The y..° 


communications to certain forma 


and. 


relationship; requiring that the 5 
designated agency ethics official be 
informed of instances where the =; ~~ 
exemption is used; or employing more 

restrictive practices in circumstances ~~ <=.” 


involving either immediate competition. Goy, 


for contracts or applications for grants: 
than in those involving an ongoing - 
project. te eds 


§ 737.17 Exemption for Persons With. 
Special Qualifications in a Technical 
Discipline. Sg an 
{a} Applicability. A former’ | :, 
Government employee.maybe © ~'-~ 
exempted from the restrictions on post: 
employment practices if the head of the: 
agency concerned with the partiéular 


~ 


Federal Register that such former. -.: 
Government employee has outstan 


technological, or other technical’. 
discipline; is acting with respect to a- 
particular matter which requires such 


interest would be served by such former. + 
Government employee's participation... ..-’ 
(b) When appropriate. This exemptio: 


should generally be utilized only where : 2 


. 


the former Government employee’s.- ..~ 
involvement is needed on so continnots: © 
and comprehensive a basis that =. 

compliance with the procedures adopted. 
for the communication of technical ~: - 


e 
fie 


to isolate the former Government ~~ oo 
employee from other aspects of the . 
and - 


impractical. Sha tk 

(c) Certification authority,”*" 
Certification should take placeatno ~. 
lower level than the head of the agency, 
the deputy thereof, or in the absence of 
both, the acting agency-head. oar 


exemption takes place upon the. 


that it is transmitted immediately to the 
Federal Register for publication. ~~ 

(d) Agency registry. An agency may" - 
establish a registry forcurrent © ~~ 


: Oath or 


~ 


. ©) prohibits a partner of a current 
execution of the certification, provided... © ; 


loimer officer or employee from giving 


testimony-‘under oath, or from making 
statements required to be made under 
penalty of perjury.“ 

'. {b) Applicability. A former 

ernment employee may testify 
before any court;. board, commission, or 


+: Jegislative body with respect to:-matters 


shalt prevent no 


of fact within the personal knowledge of -° 


the former Government employee. Thia 
provision does.not, however, allow a 
former Government employee, 


{b}. or: (c}to. testify on behalf of another 
86 art expert witness: except: (1) to the 
‘extent thatthe former-employee may - 


in which the former Government 
employee participated, utilizing his or 
+her expertise, or.{2} in any procee 
where it is determined that another 
‘expert in the field.cannot practjeally be 
obtaitied; that it {s impracticable for the 


~ facts-or opinions:on the same subject to: 
“be obtained by other means: and that 


the former Government employee's 


'. testimony is tequired in the interest of 
~ (c} Statements under penalty of © 


perjury. A former Government employee 
may make any statement required to be 
made under penalty of perjury, such as 
those.réquired in registration statements 


information (see 737.15}, or ather actions - Bes securities, tay retiirns, or security . 


arances. The exception does not. 


however, permit a former employee to 
‘submit 


pleadings, applications, or other 
documents in a representational 


. capacity on behalf of another merely 
"beciusé thé attorney or other : 
-Tepreséntative must sign the documents 
under oath or penalty of perjury. 
$737.21 


G 


Partners of Present or Former: 
all ’ Employees, As els or 
{a} Scope. Section 207(g}-of 18 U.S.C. 


Government employee from acting as 


: agent or attorney before the United 


“States ina particular Government 


matter in which such Government 


_ employee-participates, or did 
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‘otherwise barred under 18 U.S.C. 207(a);: - 


testify froni personal knowledgeas to ~* 

otcurrences which are relevant to the .. ~ 

issues in the proceeding, including those .. 
P \ 


e 


1a - as 


ana mecsienaenmacen. AAP PKoMed. For Retease 


_ pavticipate, personally and 

. sustantially. To the extent such section 
- involves the activities of current 
Gavernment employees and their 
partuers, it is beyond the scope of these 


tezuiationa. --. - : 


. ib) émputation. Neither the Act nar 
these reguiations impute the restricticns 
on former employees te partners or 
associates of such employees. 


Imuputation of the restrictions of sections. : 


. 267(b}{ii} and (c) to partners of former 
staployees would be in appropnate for 
-he additional reason that section 
‘av7(b)Gi} itself restricts secondary-level 
sclivity, ang section 207{¢) 18 directed at 
ihe exercise of influence personal to the 
jurmmer Senior Employee. 


£737.23 Officials of a State; Officials of 
Corporations Created by an Act of 
Cangress and Pubic intemational 
crganizations. 

for purposes of sections 2U7(a), (b) 
aad ic} of tile 18 U.S.C: : : 

ia} An official whose powers are 
ustablished by the constitution of any 
State of the United States does not act 
an half of “any other person” or - 
“anyone” when acting uz bis official 
*apacity, bui rather constitutes the 
atlicial authority of the State; and 

ib} A former employee does uct — 
cogage in unlawful activity when he 
aois on hebalf of (1) a corporation 
-pecitically created by am Act of 
Congress if any of its directors is 
currently agpointed by the United 
‘tates; ca [2} any public international 
orgaenizzdion if be serves by nomination 
oe request uf the United States or on 
cacondmend fom aay agency. 


737.25 Standards ano Procedures tor 
Hesignating Senior Employee Positions 
eyrauanit ta 18 U.S.C. 207(d}. 

{aj Definitions. As used in these 
-sgulations “Senior Employee” refers to 
-ny person specified in or designated 

oersuarit to 18 U.S.C. 207(d}; that is, 
smiployed sy the United States: 

() Ata rate of pay specified or fixed 
wccording to subchapter II of chapter 53 
af titte 5, L.S.C., generally known as 
‘Executive Level”, 

iZ} in a position in any pay systera ior 
hich the basic rate of pay is equai to or 
wreater than that for GS-17 as 

” aruscribec: py 5 U.S.C. 5332, and who 
han sigidicani decision-maxing OF 
supervisory responsibilities, designated 
ay the Uirector, pursuant to paragraph 
chi helow, . 

3) On active duty as a commissioned 
Wiicer of a uniiormed service in a pay 
geade oi O-7 of above as described in 
gection 3/7 U.S.C. 201; or 

(#3 in such other position taat bas 
swailicant decision making 


see TROP Oe 


responsivilities or duties substantial 
gimilar tc those referred to in “ey 
subparagraph (2) above and is ; 
designated by the Direciar pursuant to 
paragraph (b) belaw. 

(b) Designation procec'ures. The , 
following procedures will be followed in 
designation of Senior Employee. 
positions pursuant to 18 U.S.C. 207(8) (2) 
and (4): : ee 


(1) Positions at GS~i7 and 18 leval . 
’ hrvolved primarily in research and 


and Senior Executive Service. The 
following will be designated effective 
October 1, 1979, unless exempted a3 
provided beiow: all positions classified 
at GS-1” or above in the Generai 
Schedule; those in any cther pay system, 
tire rate of pay for which is at leas! that 
of grade GS-17; end thoue in the Senior 
Executive Service. Each agency head 
shall subrnit to the Director, by Mey 15, 


1979 (and on every May 15 thereafter}, a - 


report cousisting of: li} a description of 
all positions as set forth above; (ii) the 
agency's recommendation as to those 
positions that should not be desigriated, 
based on standards established in these 
regulations or any other reason; and (iti) 
the basis and reasons for each suck ~ 
recommendation. After making sach 


additional inquiries as uppear desirable. | 


the director will determine which 
positions should be exempt. Initia! 
exemptions will be macie approximately 
July 15, 1979. Norwithstanding the 
foregoing, the effective date for 
Executive Level positions, whether or 
not included in the Sen.or Executive 
Service. is July 1, 1979. 

(2) Other positions. Positions other 
than those noted in paragraph (1) above. 
may he clesignated as follows: Each 
designuied agency eiDics official shali 
suomuit to the Director, by june 30. 1979 
(and on every june 30 thereafter), a list 
of such posiuons wincit involve 
significant decision-making authority or 
other duties substantially similar to 
those exercised by persons whose grade 
or posiiion is referred fu i 
subparagraph {'3){1), together witha 
statement in each case as to whether 
and wiiy ihe position should or should 
not be cesignated. After making such 
addiiivual inquiries as appear desirable, 
the Director may designate certain 
posidoas. Luisi designations will be 
made Lefore September 30, 1978, 
eifective as of a dale iv be set at auch 
hme. 

(3) tandurds for designation ond 
exeupiion. Positions, 21 classes of 
positions, which do act have significant 
dension-making or supervisory 
responsibility will be exempted from 
designation. initia ex2cmplions will be 
retroaclive. Classes of positions waich 


may ve cocsidured for exemption are 
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» those in waich decision-making: — 


i=; responsibility does not regu! arly extend 
> te major policy issues within the agency 


or in which supervisory responsibility 
extends'to less than all of a directorate, 


» bureau or department which has major 


policy or operational responsibuity. The 


. foregoing :nay include, without 


limitations, special assistants, technical 
and professional advisors to persons 
who make policy decisions, those 


technical work, and administrative law 
judges. Nv position will be designated 
pursuant io subparagraph {b)}(2) above 
unless it iavolves significant decision- 
making a:thority, or duties which are 
substantially similar to those exercised 
by persor:s designated, pursuant to 
subparag:apa (b){1} above and not 
exemptec. ; 
Note--Noiwithstanding the foregving, 19 
designatinns will be made for puxposes. of 18 
U.S.C. 207' o}fii} until after finai action o7 & 


_ proposed iechnical amendment to conform 


the Janguaye of such. subsection to the 
requireme:t that it apply only to a matter in 
«which the former employee participated 
personally and substantially. 

(4} Sensor Executive Service. The 


establishment of positions within the 


Serior Executive Service pursuant to the 
Civil Service Reform Act of 1978 is the - 


‘resvonsi” ility of the Office of Personnel 


Management. The choice of an 


_ individual to enter or not to eater the 


Senior Executive Service is not a 
relevant factor in the designation under 
these regulations of a position held by 
such pervon. 

(3) “Rote of poy”. As used ix the 
definition of Senior Employee, the “rate 
of vay” :4 that specified by or pursuant 
to !aw without regard to the ceiling 
limitations of section 5308 or 5373 of title 
5 U.S.C: except that an individual in an 
executive level or GS-17 or 18 position 
is deemed to be employed at the rate of 
pay specified for that position. Increases 
in oay due to “steps” are not considered 
in determining pay grade or ievei. 

(c) Diterential designotion..Where 
appropr.ate, the Director may designate 
positions for purposes of 18 U.S.C. 207{c} 
without designating the positions for 
purposes of 18 U.S.C. 207(b)fii). 

Axainge 1: it may be determined that @ 
given position or class of positions will be 
restricted as to contact im the first post- 
emplayment year, but not ag to assisting in 
represen ation. 


(d) Fcir notice of designatian. No 
designation made pursuant to 18 USC. 
207(d) (7) or (4) will be effective until the 
last day of the fifth full calendar month 
after th» first publication of a notice by 
the Director of intention to designate; 
except 3 indicated in paragraph (i) 
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otice. - 


' oS (ay “Acting”er 
‘An individual may serve in a position 
designated pursuant ta.18 U.S.C. 207(d} * 


temporary capacity without being .- |” 
‘subject to thase restrictions which» 
specially apply to such positions, unless 
such individual (1) was transferred or: 
detailed from another designated ~ 
position, or (2} without a significant 
break in continuity, is named 
permanently to such position. 

(f} Special Government Employee. A 
Special Government Employee who © 
serves on sixty days or less in a given- 

- calendar year may serve in a designated 
position without being subject to the 
. ~Testrictions which specially apply to 
. such position. A Special Government 
“Employee is deemed to serve only on 
those days actually engaged in work for 
the Government under his.or her Special 
Government Employee arrangement. 

(g). Publication. Positions exempted by 
the Director pursuant to 18 U.S.C. 
207(d){2} and designated pursuant to 18 
“U.S.C. 207(d)(4) will be_published in the . 
Federal Register, and from time to time 
may be added to Appendix Aand 
Appendix B respectively, of these  ~ 

- regulations. Moos OO ca 
 (h} Computation of time. An™ 
individual who transfers from a 
designated position to one that is not 
designated shall compute the 
. ¢ommencement of the time periods —- 
_ contained in 18 U.S.C. 207 (b)fii) and (c) 
from the time of such transfer, except as 
- indicated in paragraph (i) below. 

(i) Position shifting. In any case where 
a person transfers from a designated 
position to one that is not, the agency 
head shall within one month transmit to 
the Director a report reciting the 
functions of each position, the reason for 
the transfer, the identities of the prior 
- holder of the position assumed and the 
successor, if arty, to the position 
_ departed. If the Director designates the 
. newly assumed position pursuant to 
sections 207(d) (2) or (4) of title 18 
U.S.C, such designation shall be_ 
effective retroactively to the date of 
transfer notwithstanding paragraph (d) 
above. §, - | te ee 
+, ~ (j} Revocation of Designations. In the 
. event the Director determines that a 
position previously designated should 
not have been, the designation will be 
revoked. The revocation may be made . 
retroactive if the initial designation is 
determined to have been erroneous or if 
thereis a change in standards for 


.- designation applicable to the position. 


._- where the basis for revocation is 4. 
temporary positions. x a, 


for up to sixty days in an “acting” or‘. 


Retroactive effect will not be'given |“ 


change in the functions or importance of” 
a position. “gM! 


; % cee eos 
8737.27 Administrative Enforcement 
Proceedings. font 


(a) Basic procedures. The following 
basic guidelines for administrative 
enforcement of restrictions on post 
employment activities are designed to = 
expedite consultation with the Director :” 


_as required pursuant to section 207(j) of 


title 18 U.S.C. £ Shs 
(1) Delegation. The head of an agency 
may delegate his or her authority under 
this subpart. as 
(2) Initiation of administrative Ne 
disciplinary hearing. (i) Whenever an- . 
agency has determined after appropriate - 


review that there is reasonable cause to - - 
‘~ defense property, and 
-»* (8), Am expeditious resolution of 


believe that a former Government 
employee has violated any of these . 
regulations or 18 U.S.C. 207 (a), (b), or 
{c), it may initiate an administrative ~ 
disciplinary proceeding by providing the 
former Government employee with. <.) 


Agencies may establish procedures to 
protect the privacy of former employees : 
as to allegations-made prior to a a 
determination of sufficient cause to © ~ 
initiate an administrative disciplinary ~~ 
hearing. pe. wate 
(ii) On receipt of information => 
regarding a possible violation of 18 - 
U.S.C. 207, and after determining that ~ 
such information appears nonfrivolous, 
the agency head shall expeditiously 
provide such information, along with 
any comments or agency regulations, to 
the Director and to the Criminal 
Division, Department of Justice. The 
agency should coordinate any 
investigation on administrative action 


_ with the Department of Justice to avoid 


prejudicing criminal proceedings, unless - 
the Department of Justice communicates . 
to the agency that it does not intend to. - 
initiate criminal prosecution. i 
(3) Adequate notice. (i) An agency 
must provide a former Government |.‘ 
employee with adequate notice of an 
intention to institute a proceeding and ~ 
an opportunity forahearing. - 7 
(ii) Notice to the former Government | 
employee must include: iM hess 
(A) A statement of allegations (an 
the basis thereof) sufficiently detailed to 
enable the former Government - ini 
employee to prepare an adequate — 
defense; i 
(B) Notification of the right to a 
hearing; and The Sa 
(C) An explanation of the method by - 
which a hearing may be requested. 


‘or her reputation. °° 
" *-(6) Hearing rights. A hearing shall. - 
_ or? inelude, ini 
notice as defined in subparagraph (c). ~ : eos iia sr ee aa he 7 
ae ‘represent oneself or fo be 


- ewidence, 


ves 8) To eon 
> “adwerse witnesses, 
; be a To present oral argument, and 


-- substan 


di for examiners... 


any manner fi the decision to initiate - 
ithe proceedings may serveagan ~~ 
examiner in those proceedings. - 

~ (5) Time, date and place. {i} The 
hearing shall be conducted at 6 
reasonable time, date, and place. 


shell be 


- » s(t) In setting hearing date, the 


“presiding officia) shall give due regard to 


the former Government employee's need 
for = 2 fib ot : 
{A) Adequate time to prepare a 


‘allegations that may be damaging to his 


a minimum, the following 
“4 BE eG 


:. .” if} To introduce and examine 


witnesses and to submit physical 


ont and cross-examine 


To a transcript or recording of 


proceedings, on request. 


(7) Burden of proof.'In any hearing 
under this subpart, the agency has the 
burdert of proof and must establish 
ial evidence of a violation. 

(8) Hearing decision. (I} The presiding 
official shall make a determination 


‘ exclusively om matters of record in the 


proceeding; and shall set forth in the 
decision all findings of fact and 
conclusions of law relevant to the 
matters atissue. ~ 

fii} Within a reasonable period of the 
date of an initial decision, (as set-by the 
agency) either party may appeal the 
decision to the agency head. The agency 
head shal! base his or her decision on 


- such appeal solely on the record of the 


proceedings or those portions thereof 


- cited by the parties to limit the issues. 


(iii) Lf the agency head modifies or 
reverses the initial decision, he or she 
shall specify such findings of fact and 


_conchisions of law as are differen: from 
those. of the hearing examiner. 


(9) Administrative sanctions. The 
agency head may take appropriate 


~ action in the case of any individual who- 


was found in violation of 18 U.S.C. 207. 
(a), (b), or (c} or these regulations after a 


* 
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Enel administrative decision or who 
failed to request a hearing after 
receiving: aclequate notice, by: 

ii} Prohibiting the individual from 
“aking, on behaif of any other person 
{except the United States}, any formal or 
informal apsearance before. or. with the 
intent to influence. anv oral or written’ 
commuoca tion ta, such department or 
agency on any matter of business for a 
period not to exceed five years, which 
way de accomplished oy directing 
agency emoloyees to refuse to 
ficipate in any such apearance or to 
2cept anv such communication; 

{ii; Taking other appropriate 
i sciplinary action. 

Ne i} judicial review. Any person found 
te: have participated in a vioiation of 18 
: 207 fal, (b), or (c} or these 
regivations may seek pidicial review of 
‘12 adminisrrative determination. 

i1i} Consuttation and Review. Each 
aweicy shal submit a copy of its 
om@eedures ior admmistrative 
+farcemeni to the Director. 


5 37.29 Effective date of restrictions. 
(aj Persons affected. Any person who 
Ads a Government nesition after june 
St. 1979. becomes subject to any 
nditional restrictions relating to the 
nolder of that pesition contained in the 
mendments to 18 U.S.C. 207 as set forth 
in hese regulations. Restrictions which 
degend oa the designation of a position 
by the Director shaii become applicable 
a) the date such designation becomes 
wiecnve. 
: Fair natice of substantive changes. 
fete) i change in the substance of these 
reuiations shafl become effective with. 
‘spect fa a izovernment empioyee who 
is adverseiv affected by such change 
ult and uniess such employee remains 
in a nesition ta which such change ia 
cuniicadle for a period of five months 
falowing the first publication of a 
r guation uy Anal form, reflecting or 
prescribing such change. or uniess such 
ioyee accepts auch a position after 
ibiication. 


Sn 


Axvendix A [Reserved] 


Ainta—Apnendix A reserved for Section 
27: G2} exemotions. 


Appendix ti (Reserved) 


tete—Aopendix B reserved for Section 
2yidif{4} designations. 


Apoendix C [Reserved] 


Naia-—Append:x C reserved for Section 
rae desiwnationa. 
ere | 


aystem wraneger Ute 2? Pareanae/ Management. 
beaitt Pied 42-79, 243 amt 
1 BaGGtta 
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